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"Truth or Consequences" and PostConviction DNA Testing: Have You
Reached Your Verdict?
John T. Rago*
I.

Introduction
And it must follow, as the night the day, thou canst not then be false
to any man.
William Shakespeare, The Tragedy of Hamlet'

Truth is the basis of our freedom.2 It is a "liberum iudicium," a free
judgment, said St. Thomas, who saw in reason and truth the ultimate
foundation of freedom. 3 In Centesimus Annus, Pope John Paul II wrote:
[I]f there is no ultimate truth to guide and direct political activity,
then ideas and convictions can easily be manipulated for reasons of
power.... In a world without truth, freedom loses its foundation and
man is exposed to
the violence of passion and to manipulation, both
4
open and hidden.

* Associate Dean and Assistant Professor of Law, Duquesne University School of
Law; Director, Cyril H. Wecht Institute of Forensic Science and Law, Duquesne
University School of Law.
1.

WILLIAM SHAKESPEARE, THE TRAGEDY OF HAMLET, PRINCE OF DENMARK act 1,

sc. 1.
2. Truth is the basis for many freedoms, none of which are possible in academic
life without the heartfelt support of some remarkable colleagues. I am deeply grateful to
my friend, Professor Barry Scheck, and my faculty colleagues at Duquesne who have
inspired and support our work on behalf of the wrongfully convicted. With their
indulgence, I want to express my special indebtedness to Professor Kellen McClendon,
Professor Robert Tayloi, Professor Samuel Astorino, Professor Ronald Ricci, Professor
Mark Yochum, Professor Martha Jordan, Professor Michael Streib, Professor Ken Gray,
Professor Raymond Sekula, Dr. Cyril Wecht, and Dr. George Worgul.
3.

ST. THOMAS AQUINAS, SUMMA THEOLOGICA pt. 1, q. 83, arts. 1, 3 (Fathers of the

Eng. Dominican Province trans., Benzinger Bros., Inc. 1947) (n.d.).
4. Encyclical Letter of Pope John Paul 11on the Hundredth Anniversary of Rerum
Novarum, Centesimus Annus para. 46 (May 1, 1991) [hereinafter Centesimus Annus]. In
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In this sense, the words of the Gospel, veritas liberabit vos-"the
truth shall make you free" 5 -express, beyond the religious mystery to
which they speak,6 a profoundly philosophical and political reality: that
truth and freedom are intimately related values. 7 Far from being
mutually opposed, they are reciprocally necessary and are incapable of
existing independently from each other. 8 Accepting this as true brings us
face to face with the critical problem facing American criminal justice.

this passage, the Pope reveals his belief that an authentic democracy is possible only on
the basis of respect for the rule of law. Id.
5. John 8:32.
6. Then said Jesus to those Jews who believed: "Ifye continue in my word, then are
ye my disciples indeed; and ye shall know the truth, and the truth shall make you free."
Id. The impression on Jesus' followers produced by these words was to press them into
"continuance" in the faith, since only then were they His real disciples, see John 15:315:8, and then would experimentally "know the truth," and "by the truth be made
(spiritually) free." 3 ROBERT JAMIESON, A.R. FAUSSET, & DAVID BROWN, JAMIESONFAUSSET-BROWN BIBLE COMMENTARY (Hendrickson Publishers 1974) (1871).
7. This sense of freedom and truth, or more precisely, the sociological, economic,
political, and philosophical sense of freedom and truth, refers to the sum total of all of the
conditions necessary for the actual exercise of our freedom. "A thing is said to be done
freely according as it is under the control of the doer," as expressed by St. Thomas.
"Secundum hoc aliqui liberefieridicitur, quod est in postetatefacientis." ST. THOMAS
AQUINAS, QUAESTIONES DISPUTATAE DE VERITATE [DISPUTED QUESTIONS ON TRUTH] q.
24, art. 1 (n.d.), reprinted in SELECTED WRITINGS OF ST. THOMAS AQUINAS 121 (Robert P.
Goodwin trans., 1965)
8. If innocence is the offspring of truth and freedom, it finds itself in a perilous
condition as a legal presumption within our criminal justice system. We are well served
to revisit its ancestry. The presumption of innocence was identified for the first time in
the case of Coffin v. United States, 156 U.S. 432 (1895). The Court, citing Greenleafon
Evidence, traced the ancient origin of the "presumption of innocence" to Deuteronomy,
and quoted Mascardius Do Probationibus, to show that the presumption was
substantially grounded in the laws of Sparta and Athens. Id. at 454. In this light, the
Coffin Court also referred to Roman Law traditions, citing the following extracts from the
Code ofJustinianand Digest ofJustinian:
"Let all accusers understand that they are not to prefer charges unless they
can be proven by proper witnesses or by conclusive documents, or by
circumstantial evidence which amounts to indubitable proof and is clearer than
day."
"The noble (divus) Trajan wrote to Julius Frontonus that no man should be
condemned on a criminal charge in his absence, because it was better to let the
crime of a guilty person go unpunished than to condemn the innocent."
"In all case of doubt the most merciful construction of facts should be
preferred."
"In criminal cases the milder construction shall always be preserved."
"In cases of doubt it is no less just than it is safe to adopt the milder
construction."
Id. (citations omitted). Finally, the Coffin Court wrote that many of the fundamental and
humane maxims of Roman law are preserved in canon law. Id. at 455.
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"TRUTH OR CONSEQUENCES"

The Learning Moment
Our procedure has always been haunted by the ghost of the innocent
man convicted. It is an unreal dream.
9
Judge Learned Hand, United States v. Garsson

The intrinsic and moral relationship of truth and freedom in
American criminal justice is as apparent as the besieged condition in
which we currently find it. It is arguable, perhaps even probable, that the
quality of our criminal justice system has never fallen under such an
ominous shadow of doubt.1l For the past decade, in one case after
another,
conclusive
evidence
produced
by post-conviction
deoxyribonucleic acid (DNA) testing has established, beyond all doubt,
the tragic reality that we are convicting factually innocent individuals. l
9. 291 F. 646, 649 (S.D.N.Y. 1923).
10. In his testimony before the Senate Committee on the Judiciary on June 18, 2002,
Professor James S. Liebman identified five findings that could reasonably serve to
diminish public confidence in criminal justice. Protecting the Innocent: Proposals To
Reform the Death Penalty: Hearing Before the Senate Comm. on the Judiciary, 107th
Cong. 22-26 (2002) (statement of James S. Liebman, Simon H. Rifkind Professor of Law,
Columbia Law School). The list is not conclusive. First, he noted that state death
penalty verdicts are "fraught with reversible error." Id. Of the 5826 state capital verdicts
that were reviewed by state and federal courts, an astounding sixty-eight percent "were
found to contain reversible error and had to be sent back for retrial." Id. In addition to
identifying several contributing political problems relating to an elected and partisanappointed bench, Professor Liebman also noted that "suppression of evidence of
innocence or mitigation, misinstruction of juries, and biased judges and jurors" account
for a large number of these errors. Id. A third finding by Professor Liebman suggests
that "the review process is so overwhelmed by the number of serious capital mistakes that
it cannot catch them all." Id. Fourth, in noting that "the capital reversal rate is over
50%," Professor Liebman argued that "the death penalty system cannot achieve its law
enforcement goals." Id. Finally, Professor Liebman cited the paucity of adequately
trained and compensated capital defense lawyers as "[t]he single most common reason
for capital reversals at the state post-conviction and federal habeas stages of review." Id.
For a complete view of the supporting text for these summary statements taken from
Professor Liebman's acclaimed study, see JAMES S. LIEBMAN ET AL., A BROKEN SYSTEM,
PART 11: WHY THERE Is So MUCH ERROR IN CAPITAL CASES, AND WHAT CAN BE DONE
ABOUT IT (2002). See also United States v. Quinones, 196 F. Supp. 2d 416, 418
(S.D.N.Y. 2002), rev'd, 313 F.3d 49 (2d Cir. 2002); EDWARD CONNORS ET AL., U.S.
DEP'T OF JUSTICE, CONVICTED BY JURIES, EXONERATED BY SCIENCE: CASE STUDIES IN THE
USE OF DNA EVIDENCE To ESTABLISH INNOCENCE AFTER TRIAL (1996).

11. What is factual innocence? There are many kinds of error that can take place
during a trial resulting in a miscarriage of justice that do not involve factually innocent
individuals. Consider capital murder. The conviction of an individual when a killing was
done in self-defense, or when the accused is insane, or when the defendant's due process
rights were violated, are three such examples. Convicting the "wrong" person for a crime
is a miscarriage of a different sort. Convicting the wrong person, the factually innocent
person, is best understood by the example of convicting a person for a crime that never
happened. See generally MICHAEL L. RADELET ET AL., IN SPITE OF INNOCENCE:
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Since the first exoneration of a death row inmate in 1992,2 the innocence
of 127 individuals, indisputably authenticated by DNA evidence, has
been established, largely through the work of innocence projects
nationwide. 13 This "learning moment of extraordinary revelation"words frequently used by Professor Barry Scheck to characterize the
clarity of thought provided by post-conviction DNA exonerationsmakes us recall the fundamental value of American criminal justice: It is
far worse to convict an innocent man than to let a guilty man go free. 14
The principles of criminal responsibility "are deeply rooted in our
moral sense of fitness that punishment entails blame and that, therefore,
punishment may not justly be imposed where the person is not
blameworthy.' ' 15 But there is growing doubt in the moral force of the
criminal law, doubt that is made evident by the nature of our errors and
the likelihood of a high number of wrongful convictions that remain
undiscovered. These conditions strike at the very heart of
our standard
16
revelations.
these
by
weakened
best,
at
is,
which
proof,
of
Findings of wrongful convictions are beginning to focus a harsh
light on the questions of why and how often factually innocent people are
convicted. 17 Post-conviction DNA exonerations give us a scientific truth
ERRONEOUS CONVICTIONS INCAPITAL CASES (1992).

Most cases of wrongful convictions

surface from the mid to late 1980s, a period when forensic DNA technology was not
readily accessible or well developed. The earliest case involves a conviction in 1979; the
most recent is a conviction in 1991. Innocence Project, Case Files, at
http://www.innocenceproject.org/case/displaycases.php?sort=year exoneration
(last
visited Apr. 25, 2003) [hereinafter Innocence Project, Case Files]. For a view of the
running list of post-conviction DNA exonerations, see id.
12. Kirk Noble Bloodsworth was wrongfully convicted in March of 1985 for the
brutal sexual assault and killing of a nine-year-old girl. CONNORS ET AL., supra note 10,
at 35-36. He was released from prison in June 1993 and pardoned the following
December. Id. Bloodsworth has the fortunate, yet sorrowful, distinction of being the first
individual in the United States to be exonerated of a crime that placed him on death row.
Id.
13. For the current number of exonerated individuals and their case profiles, see
Innocence Project, Case Files, supra note 11. For a current contact list of the fifty-three
existing innocence projects in thirty-eight states, Canada, and Australia, see Doug Berry
& Sheila Berry, Truth in Justice: Innocence Projects Contact List, at
http://www.truthinjustice.org/ipcontacts.htm (last visited Mar. 14, 2003).
14. In re Winship, 397 U.S. 358, 372 (1970) (Harlan, J., concurring). Interestingly,
without exception, DNA allows for neither error, perhaps rendering obsolete Lord
Blackstone's venerable maxim. 2 WILLIAM BLACKSTONE, COMMENTARIES *352. For an
interesting dialogue on this subject, see Jeffrey Reinman & Ernest van den Haag, On the
Common Saying That It Is Better That Ten Guilty Persons Escape Than That One
Innocent Suffer: Pro and Con, Soc. PHIL. & POL'Y, Spring 1990, at 226.
15. Sanford H. Kadish, Why Substantive Criminal Law-A Dialogue, 29 CLEV. ST.
L. REV. 1 (1980).
16. Winship, 397 U.S. at 364 (Harlan, J., concurring).
17. In their book, Actual Innocence, Professor Barry Scheck, Peter Neufeld, and Jim
Dwyer identify twelve leading factors in the first seventy-four of the 127 DNA
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from which we can examine, with complete confidence, those flaws in
our system that allow these injustices to occur.' 8 The "learning
moment," it appears, is answering old questions while asking new ones.
The data set of the growing class of wrongfully convicted individuals
provides a remarkable opportunity to re-examine, with greater insight
than ever before, the strengths and weaknesses of our criminal justice
system and how they bear on the central question of factual innocence.
III.

Innocence Reforms: The Race Begins

DNA has forced Lady Justice to look in the mirror and blanch. Of
the 127 individuals exonerated with the help of innocence projects,
twelve' 9 had been sentenced to death while thirty-two of the exonerated
had been convicted of murder.20 Many of these individuals would have

exonerations of factually innocent individuals.
SCHECK, ACTUAL INNOCENCE

JIM DWYER, PETER NEUFELD

&

BARRY

261-67 (2000). They are, in descending order: mistaken

identifications (8 1%), serology inclusions (5 1%), police misconduct (50%), prosecutorial
misconduct (45%), defective or fraudulent science (34%), microscopic hair comparison
(35%), bad lawyering (32%), false confessions (22%), false witness testimony (20%),
informants/snitches (19%), other forensic inclusions (7%), and DNA inclusions (1%). Id.
The authors note that serology inclusion refers to A-B-O and protein blood typing of
semen, saliva, and bloodstains. Other forensic inclusions refer to the comparisons of
fingerprints, fibers, and other physical evidence. Id.
18. Presently, legislation is in place in thirty states, and pending in five states, that
provides for post-conviction access to DNA testing. See Innocence Project, Browse
Legislation, at http://www.innocenceproject.org/legislation/display_legislation.php (last
visited Mar. 13, 2003) [hereinafter Innocence Project, Browse Legislation]. The quality
of these statutes in terms of providing adequate relief and safeguards varies from state to
state. Some of the limiting language in these statutes include sunset provisions,
restrictive time provisions, and laboratory restrictions. See id. Those states that have yet
to establish their policy on this subject include Alabama, Alaska, Colorado, Connecticut,
Georgia, Massachusetts, Mississippi, Montana, North Dakota, Nevada, South Carolina,
South Dakota, West Virginia, Wyoming, and Utah. See id. For a list of the states that
provide for post-conviction DNA testing, see id.
19. Frank Smith was exonerated posthumously. See Innocence Project, Case Files,
supra note 11.
20. For individual profiles, including the crimes for which these individuals were
charged and their sentences, see id.
Cause(s) of Wrongful
Years
Conviction
Served Race
Jurisdiction
Name
Mistaken Eyewitness
Bloodsworth, Kirk
Identification
White
8
Maryland
Noble
False Witness
Hispanic Testimony
II
Illinois
Cruz, Rolando
Snitch/Informant,
Microscopic Hair
Comparison Match
White
18
Fain, Charles Irvin Idaho
False Witness
Hernandez,
lHispanic Testimony
11
Illinois
Alejandro
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almost certainly faced execution if the death penalty had been available
in the jurisdictions in which they were tried. 2' The lessons that we have
learned from their convictions are the product of the cymbal-crash arrival
of DNA in criminal justice.
The tempo of DNA's arrival is both welcome and worrisome as we
find ourselves toiling over what to do about innocence reforms while
under the crushing weight of time that is not on our side. Our first race

Jimerson, Verneal

Illinois

11

Black

Mistaken Eyewitness
Identification,
False Witness
Testimony

Jones, Ronald

Illinois

8

Black

Mistaken Eyewitness
Identification

Krone, Ray

Arizona

10

White

Miller, Robert

Oklahoma

Smith, Frank Lee

Florida

9
Black
14 (died
in
prison)
Black

Washington, Earl

Virginia

17

Black

Williams, Dennis

Illinois

18

Black

Forensic Inclusions
(Bitemark Match)
False Confession,
Microscopic Hair
Comparison Match,
Serology Inclusion
Mistaken Eyewitness
Identification
False Confession,
Ineffective Assistance
False Witness
Testimony
False Confession,
Snitch/Informant,
Microscopic Hair
Comparison Match,
Serology Inclusion

Williamson, Ron
Oklahoma
II
White
Id.
2 1. There are currently thirty-eight states with the death penalty: Alabama, Arizona,
Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, Idaho, Illinois,
Indiana, Kansas, Kentucky, Louisiana, Maryland, Mississippi, Missouri, Montana,
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North
Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota,
Tennessee, Texas, Utah, Virginia, Washington, and Wyoming. Death Penalty Info. Ctr.,
State
by
State
Death
Penalty
Information,
at
http://www.deathpenaltyinfo.org/article.php?did=121&scid = 1I
(last visited Apr. 25,
2003); see also Cornell Law Sch.,
Cornell Death Penalty Project, at
http://www.lawschool.cornell.edu/library/death (last visited Apr. 4, 2003). In addition,
both the United States federal courts and military courts may impose the death penalty.
Death Penalty Info. Ctr.., supra. Of these jurisdictions, New Hampshire, New Jersey,
New York, South Dakota, Connecticut, Kansas, and the United States military have had
no executions since 1976. Id.
There are currently twelve states without the death penalty: Alaska, Hawaii, Iowa,
Maine, Massachusetts, Michigan, Minnesota, North Dakota, Rhode Island, Vermont,
West Virginia, and Wisconsin. Id. In addition, the District of Columbia does not provide
for the death penalty. Id.
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22
begins with the effort both to preserve and to locate biological materials
that may lead to the discovery of countless other wrongfully convicted
individuals 23 and to the apprehension of the real perpetrators of unsolved
crimes. 24 We next find ourselves racing to discover how to transfer the

22.

In the Survey of DNA Crime Laboratories,2001, the United States Department

of Justice collected data from 110 of the 120 known, publicly operated forensic crime
labs that perform DNA testing. GREG W. STEADMAN, SURVEY OF DNA CRIME
LABORATORIES, 2001, at I (U.S. Dep't of Justice, N.C.J. 191191, 2002), available at
http://www.ojp.usdoj.gov/bjs/pub/pdffsdnacl0l.pdf. The survey is a follow-up to the
initial survey of DNA crime labs in 1998. Id. The survey included questions about each
lab's budget, personnel, workloads, procedures, equipment, and other topics. Id.
Numerical tables present workloads in terms of known subject cases, unknown subject
cases, and convicted offender DNA samples. See id at 1-7. The report compares
findings to the baseline data from the initial survey. See id Highlights include the
following: (1) "In 2000 DNA crime laboratories received about 31,000 subject cases, an
increase from almost 21,000 cases in 1999." Id. at 1. (2) "Forty-five percent of public
laboratories reported contracting a private laboratory to do forensic DNA testing in
2000." 1d. (3) "At the beginning of 2001, 81% of DNA crime laboratories had backlogs
totaling 16,081 subject cases and 265,329 convicted offender samples." Id.
23. For a discussion of reform proposals concerning retention, preservation, and
record-keeping in cases involving biological material, see GEORGE H. RYAN, ILL.
COMM'N ON CAPITAL PUNISHMENT, REPORT OF THE GOVERNOR'S COMMISSION ON
CAPITAL PUNISHMENT (2002) (containing recommendations for specific improvements to

the
capital
punishment
system
in
Illinois),
available
at
http://www.idoc.state.il.us/ccp/ccp/reports/commission-report/complete-report.pdf.
24. See, e.g., FED. BUREAU OF INVESTIGATION, U.S. DEP'T OF JUSTICE, THE FBI'S
COMBINED
DNA INDEX SYSTEM PROGRAM CODIS (1998),
available at
http://www.fbi.gov/hq/lab/codis/brochure.pdf.
The FBI Laboratory's COmbined DNA Index System (CODIS) blends
forensic science and computer technology into an effective tool for solving
violent crimes. CODIS enables federal, state, and local crime labs to exchange
and compare DNA profiles electronically, thereby linking crimes to each other
and to convicted offenders.
CODIS began as a pilot project in 1990 serving 14 state and local
laboratories. The DNA Identification Act of 1994 (Public Law 103 322)
formalized the FBI's authority to establish a national DNA index for law
enforcement purposes. In October 1998, the FBI's National DNA Index
System (NDIS) became operational. CODIS is implemented as a distributed
database with three hierarchical levels (or tiers)-local, state, and national.
NDIS is the highest level in the CODIS hierarchy, and enables the laboratories
participating in the CODIS Program to exchange and compare DNA profiles on
a national level. All DNA profiles originate at the local level (LDIS), then flow
to the state (SDIS) and national levels. SDIS allows laboratories within states
to exchange DNA profiles. The tiered approach allows state and local agencies
to operate their databases according to their specific legislative or legal
requirements.
Ultimately, the success of the CODIS program will be measured by the
crimes it helps solve. CODIS's primary metric, the "Investigation Aided" is
defined as a case that CODIS assisted through a hit (a match produced by
CODIS that would not otherwise have been developed).
Id. at 2-4. "As of December 2002, CODIS has produced over 6,200 hits assisting in more
than 6,600 investigations." Fed. Bureau of Investigation, U.S. Dep't of Justice, CODIS:
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lessons learned from DNA post-conviction exonerations to postconviction, non-DNA cases--cases representing approximately eighty
percent of the serious felonies-in which there is no biological
material.
A third race that may prove to be more difficult than the first two is
the identification of the best possible methods for utilizing the lessons of
post-conviction DNA testing in pre-trial proceedings in DNA and nonDNA cases. The rules of criminal procedure and state and federal
constitutions mandate that a defendant be entitled to have access to
physical evidence prior to trial.26 While we appreciate the impact of
DNA in establishing the innocence of the wrongfully convicted, at a bare
minimum, is there any alternative but to recognize that the lessons taught
by the exonerations have raised the bar for the government to establish,
pre-trial, prima facie findings of criminal culpability in non-DNA cases
in order to avoid the problem of the wrongfully accused?
The fourth and final race is likely the most important and difficult
race of all. The demonstrable examples of our repeated errors 27 cannot
help but cast genuine doubt over our ability to find the truth consistently
and fairly, and, more fundamentally, undermine our faith in the fairness
of criminal justice. Indeed, there are powerful arguments to support the
belief that we are seeing just the beginning of a long line of very deep
and very disturbing injustices. This marathon effort to stem the loss of
confidence in our system of criminal justice will test our will for
innocence reforms against the economic, social, and political conditions
of the day,28 for innocence reform initiatives, like all public initiatives,
Measuring Success, at http://www.fbi.gov/hq/lab/codis/success.htm (last visited Apr. 25,

2003).

For a list of the "cold hits" on a state-by-state basis, see Fed. Bureau of

Investigation,

U.S.

Dep't

of

Justice,

CODIS:

Investigations

Aided,

at

http://www.fbi.gov/hq/lab/codis/aidedmap.htm (last visited Apr. 25, 2003).
25. See STEADMAN, supra note 22.
For a frank and laudable opinion on the
fallibility of the fact-finding process evidenced by post-conviction DNA testing, see
United States v. Quinones, 196 F. Supp. 2d 416 (S.D.N.Y. 2002), rev'd, 313 F.3d 49 (2d
Cir. 2002).
26. See, e.g., FED. R. CRIM. P. 16(a)(1)(c)-(d); PA. R. CRIM. P. 573(b)(1); Brady v.
Maryland, 373 U.S. 83 (1963). For a discussion on pre-trial testing and exclusion rates,
see also CONNORS ET AL., supra note 10.
27. See DWYER, NEUFELD & SCHECK, supra note 17, at 261.
28. The report of the Illinois Commission on Capital Punishment (Ryan Report),

commissioned by former Governor George H. Ryan, is one of several state-inspired
initiatives seeking to introduce reforms in criminal justice largely as a result of the
successful application of DNA fingerprinting and the resulting exonerations. Cornell
Law Sch., supra note 21; see, e.g., RYAN, supra note 23. The Ryan Report contains
eighty-five reform proposals designed to ensure that the Illinois capital punishment
system is "fair, just and accurate." See id. The types of reforms necessary to ensure the
integrity of the "truth-finding" process on behalf of the wrongfully accused in non-capital
cases raise separate but compatible policy imperatives as those identified in the
Commission's report. The Ryan Report provides considerable weight and insight to a
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are tied to malleable public values.
Unless we start these races and win them, the 127 "ghosts" whom
we know, and certainly many others whom we have yet to meet, will
walk the land, not as our inspiration for reforms, but as harbingers of the
risk that we face of experiencing the retreat of freedom, as we know it, in
our lifetime.
Whether our confidence in the quality of criminal justice is
compromised by ignorance, anger, or apathy, once we surrender our
belief in facts and truths, and our belief in standards for distinguishing
facts and truths from fictions and falsehoods, we destroy that confidence
and, consequently, subvert our freedom.
The truth is found by
conscientious attempts to discover a reality that exists independent of our
biases, prejudices, perceptions, and attitudes concerning attributes such
as race, ethnicity, gender, or class. If we deny this, we deny the
foundation upon which our freedom rests. The consequences are clear.
If we are successful with reforms, in five years we should look back at
our current crisis of confidence as a story of adaptations and extinctions.
Without meaningful reforms, public confidence in American criminal
justice will simply continue its steep descent into disorder, irregularity,
and disorientation.
Our democracy rests directly on our faith in the ability to separate
those who are guilty from those who are not. 29 Nearly everyone
understands that the administration of criminal justice is in human hands
and that, despite the safeguards that surround the accused at trial, errors
do occur. 30 A priori, understanding that we may never achieve the
flawless administration of criminal justice is not the same as
countenancing the conviction of factually innocent people. But there can
be no "innocence calculus," suggesting a "permissible" margin of error

variety of reforms that will serve the "truth-finding" process; however, it tends to confuse
the separate (though not entirely separate) debate over the death penalty with "innocence
reforms." Clearly, without regard to an individual's ideological position, no one would
countenance that a factually innocent person should be incarcerated.
It remains
inescapable, however, that the added dimension of the death penalty debate at worst
polarizes and at least compromises consideration of true innocence reforms. See supra
note 18.
29. Writing in dissent in Victor v. Nebraska, 511 U.S. 1 (1994), which held that an
instruction defining reasonable doubt did not violate the Due Process Clause, Justice
Blackmun observed that "democracy rests... [upon] a faith which springs fundamentally
from the requirement that unless guilt is established beyond all reasonable doubt, the
accused shall go free." Id. at 28 (Blackmun, J., dissenting).
30. In re Winship, 397 U.S. 358, 363-64 (1970). See generally Henry L. Chambers,
Jr., Reasonable Certaintyand Reasonable Doubt, 81 MARQ. L. REV. 655 (1998); William
S. Laufer, The Rhetoric of Innocence, 70 WASH. L. REV. 329 (1995); Lawrence M. Solan,
Refocusing the Burden of Proof in Criminal Cases: Some Doubt About Reasonable
Doubt, 78 TEX. L. REV. 105 (1999).
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in criminal convictions. In practice, we know that we make mistakes. In
theory, we must not accept them. If society fails to accept this syllogism
as true, then the principle on which America rests is false.
Whether or not criminal law's most celebrated and sacred rubrics,
the "presumption of innocence" and "proof beyond a reasonable
doubt,', 31 have become metaphoric or remain as effective safeguards of
the truth is a difficult question to answer. DNA makes it an even more
difficult question to avoid. As deeply disquieting as these exonerations
are, the consequences that we face if we fail to correct our mistakes are
apparent and even more disturbing.
There are individuals who live their lives without reflection. 32 Most
assuredly, wrongfully convicted and wrongfully accused individuals are
not among them. Their suffering is our learning moment-and the
lesson is clear-that all Americans should reflect on our freedom as a
timeless rather than a timely exercise.
We know that freedom is not restless. It is not supposed to be. The
exercise of our freedom is not haphazard or disorderly. On the contrary,
freedom makes itself felt as a principle of order, orientation, and
regularity. It enables us to utilize our circumstances to further those
values to which we dedicate our lives for our own benefit and the benefit
of those whom we serve. It follows that the absence of freedom--or,
stated otherwise, that the diminution or dilution of truth from the sum
total of the economic, social, and political conditions necessary for the
concrete exercise of our freedom-disturbs the order and regularity of
our lives and unsettles our fundamental beliefs.
As America has grown intolerant of corporate greed, political
arrogance, and pious deceptions, our reactions have been sharp and
31. The origin of the traditional definition of "beyond a reasonable doubt," which
served for more than a century as the basis for many reasonable doubt jury instructions, is
found in Commonwealth v. Webster, 59 Mass. (I Cush.) 295 (1850). Writing for the
Court, Chief Justice Shaw of the Massachusetts Supreme Court opined:
[W]hat is reasonable doubt? It is a term often used, probably pretty well
understood, but not easily defined. It is not mere possible doubt; because every
thing relating to human affairs, and depending on moral evidence, is open to
some possible or imaginary doubt. It is that state of the case, which, after the
entire comparison and consideration of all the evidence, leaves the minds of
jurors in that condition that they cannot say they feel an abiding conviction, to a
moral certainty, of the truth of the charge.

Id. at 320.
32. William James wrote:
[M]an is the only metaphysical animal. To wonder why the universe should be
as it is presupposes the notion of its being different, and a brute, which never
reduces the actual to fluidity by breaking up its literal sequences in his
imagination, can never form such a notion. He takes the world simply for
granted, and never wonders at it at all.
2 WILLIAM JAMES, THE PRINCIPLES OF PSYCHOLOGY 465-67 (Dover Publ'ns 1950) (1890).
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heartfelt. Indeed, many have stopped investing, stopped voting, and
stopped believing. These experiences teach us that the obfuscation of
truth in our lives triggers a range of responses, from angst to anger and
confusion to contempt. More importantly for our purposes, they also
reveal that there will be consequences if our faith in the quality of
American criminal justice remains in decline.
33 a Revolution
IV. With a Reading of The Blooding,
Begins: The Story
34
Bloodsworth
Noble
of Kirk

Current forensic DNA identification methodologies owe much to
the nascent writings of Francis Crick, a graduate student at Cambridge
University, and Dr. James D. Watson, a young biochemist, who, in 1953,
jointly published a short paper in the journal Nature proposing that DNA,
or deoxyribonucleic acid, the molecule seemingly responsible for
heredity, had a double helix structure. 35 In 1985, DNA fingerprinting, or
DNA profiling, 36 was "first described" by Sir Alec Jeffreys, "an English
33.

JOSEPH WAMBAUGH, THE BLOODING (1989).

34.

It is important to point out that voluminous newspaper articles and original trial

transcripts were reviewed by the author in order to create a comprehensive and accurate
look at the circumstances surrounding Dawn Hamilton's murder.
See Record,
Bloodsworth v. State, 512 A.2d 1056 (Md. 1986) (No. 71); see also Bloodsworth, 512
A.2d 1056 (Md. 1986) (discussing record); Bloodsworth v. State, 543 A.2d 382 (Md. Ct.
Spec. App. 1988) (discussing evidence in second trial). While the facts herein are
generally contained in numerous other sources-as Bloodsworth's case has been widely
examined, see Rob Hiaasen, The Second Life of Kirk Bloodsworth, BALT. SUN, July 30,
2000, at 7A-several important differences from the "popularized" account of
Bloodsworth's ordeal arise in certain critical areas-namely, the actual crime scene and
evidence collected from the crime scene. The original newspaper articles and the notes
of transcript materials remain in Bloodsworth's possession. In addition, this narrative is
supported by extensive personal interviews with Bloodsworth, Interviews with Kirk
Noble Bloodsworth in Pittsburgh, Pa. (Jan. 17-18, Feb. 22-23, Mar. 1, 2003), and several
phone interviews, Telephone Interviews with Kirk Noble Bloodsworth (Mar. 8-9, 2003).
Additional information and facts have been taken from DWYER, NEUFELD & SCHECK,
supra note 17. Bloodsworth is the first American to be exonerated from death row based
on DNA evidence. Id. at 360-61; see also CONNORS ET AL., supra note 10, at 35-36;
Innocence Project, Case Files, supra note 11. He has given numerous interviews and
consistent details of his tragic account to various innocence projects and media since his
release in 1992. See, e.g., Glenn Small, Nine-Year Prison 'Nightmare' Ends as Former
Convicted Killer Is Released; DNA Test Leads to Exoneration, BALT. SUN, June 29,
1993, at IA; Kirk Noble Bloodsworth Case Chronology, BALT. SUN, June 29, 1993, at
7A.
35. Alec J. Jeffreys et al., Hypervariable 'Minisatellite' Regions in Human DNA,
314 NATURE 67 (1985) [hereinafter Jeffreys et al., Minisatellite]; Alec J. Jeffreys et al.,
Individual-Specific "Fingerprints"of Human DNA, 316 NATURE 76 (1985) [hereinafter
Jeffreys et al., Fingerprints].
36. Jeffreys et al., Minisatellite. Also, for an extensive review on forensic DNA
typing and the biology and technology behind STR (short tandem repeat) markers, see
JOHN M. BUTLER, FORENSIC DNA TYPING (2001). The following effort to identify DNA
typing technologies and the steps taken in processing a DNA sample are offered from this
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source simply for general reference.
With respect to DNA identification and testing techniques, evolving DNA
identification-typing technologies over the past fifteen years have produced varying
results in terms of the speed, analysis, costs, and power of discrimination. Id. at 3. The
first genetic tool used for distinguishing between individuals is the A-B-O blood
grouping. With only four possible genotype groups, A, B, AB, and 0, this quick and
affordable test is useful for exclusions, but has relatively little value for the purpose of
establishing an inclusion. Id. at 3-4. Mitochondrial DNA (mtDNA), which is inherited
strictly from one's mother, was first sequenced in 1981. Id. at 4-5. It has the "lowest
power of discrimination" and the "longest sample processing time"; however, it remains
useful as an identification tool in cases where the biological material is severely degraded
because it can work with small examples and can be efficiently amplified. id. at 5. Also,
for a timeline of DNA identification methods, see id. at 9. RFLP (restriction fragment
length polymorphism) multi and single locus probes represent another technology that is
a "highly discriminating testing technique." Id. at 4. First utilized by the FBI in 1988,
the slow processing speed of this technology led to its abandonment by the FBI and most
major laboratories in 2000. Id. at 9. Finally, STR testing, developed in 1993, id., is
viewed by many as the optimal testing method.
STR (short tandem repeat) markers have a high power of discrimination and a
rapid analysis speed that can be analyzed three or more at a time. Multiple
STR's can be examined in the same DNA test or "multiplexed." Multiplex
STR's are valuable because they can produce highly discriminating results and
can successfully measure sample mixtures and biological materials containing
degraded DNA molecules. In addition, the detection of multiplex STR's can be
automated, which is an important benefit as the demand for DNA testing
increases.
Id. at 4
The steps in a DNA sample process (STR) are also described in Butler's treatise:
DNA is first extracted from its biological source material and then
measured to evaluate the quantity of DNA recovered. After isolating the DNA
from its cells, specific regions are copied with a technique known as the
polymerase chain reaction (PCR). PCR produces millions of copies for each
starting DNA molecule permitting minute amounts of DNA to be examined.
Multiple STR regions are examined simultaneously to increase the
informativeness of the DNA test. The resulting PCR products are then
separated and detected in order to characterize the STR region being examined.
The separation methods include slab jel and capillary electrophoresis aided by
fluorescent detection methods.
The resulting DNA profile for a sample, which is a combination of
individual STR genotypes, is compared to other samples. In the case of a
forensic investigation, these other samples would include known reference
samples such as the victim or a suspect that are compared to the crime scene
evidence. If there is no match between the questioned sample and the known
sample, then the samples may be considered as having originated from different
sources. The term for the failure to match two DNA profiles is "exclusion."
Id. at 5-6.
In Harvey v. Horan, 285 F.3d 298 (4th Cir. 2002), Judge Luttig explained the power
of current DNA testing in his concurring opinion. Id. at 305 n. I (Luttig, J., concurring).
The current standard STR test examines 13 independent regions of DNA
("loci"), although testing at just 8-10 loci usually is sufficient to distinguish
between any two persons who are not identical twins. In fact, researchers have
found that the probability that any two unrelated individuals match at 9 specific
loci (the "matching probability") is approximately I in 740 billion. Because
the standard test probes 13 loci (not 8 or 9), it should be correspondingly more
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geneticist" in the field of forensic identification science. 37 "Dr. Jeffreys
found that certain regions of DNA contained DNA sequences that were
repeated over and over again next to each other. 3 8 In the process, "he
also discovered that the number of repeated sections present in a sample
could differ from individual to individual., 39 These DNA repeat regions
became known as "variable number of random repeats" (VNTR).4 °
Dr. Jeffreys's methods were first used for identifications purposes in
the United Kingdom in an immigration case.4 1 Shortly thereafter, these
methods were used to solve a double homicide in Leicestershire that
involved the tragic murders of two teenage girls, otherwise known as the
Narborough Murders.4 2
On the afternoon of July 25, 1984, nearly one year prior to Dr.
Jeffreys's revolutionary work, a world-shattering event of a different sort
powerful. Even the most conservative estimates have placed this matching
probability as high as 1 in 100 billion. It is also worth noting that some current
generation STR systems have matching probabilities on the order of I in I
quadrillion. For purposes of understanding the magnitude of these figures of
probability, it is estimated that there are only 6 billion persons on the planet.
Id. (Luttig, J., concurring) (citations omitted).
37. BUTLER, supra note 36, at 2; see also Jeffreys et al., Fingerprints,supra note 35,
at 318; Peter Gill, Alec J. Jeffreys & David J. Werrett, Forensic Application of DNA
"Fingerprints," 318 NATURE 577 (1985).
38. BUTLER, supra note 36, at 2-3.
39. Id.
40. Id. at 3. Dr. Jeffreys examined VNTR's through a technique called RFLP,
restriction fragment length polymorphism, involving "the use of a restriction enzyme to
cut the regions surrounding the VNTR." Id. at 3. This early DNA testing method was
used to solve the Narborough Murders. Id. at 3 (referencing the Narborough murders as a
"double homicide"); see also WAMBAUGH, supra note 33.
41. K.F. Kelly et al., Method and Applications of DNA Fingerprinting:A Guidefor
the Non-Scientist, 1987 CRIM. L. REV. 105, 108 ("The first reported use of DNA
identification was to prove a familial relationship. A Ghanaian boy was refused entry
into the United Kingdom (U.K.) for lack of proof that he was the son of a woman who
had the right of settlement in the U.K. Immigration authorities contended that the boy
could be the nephew of the woman, not her son. DNA testing showed a high probability
of a mother-son relationship. The U.K. Government accepted the test findings and
admitted the boy."); Lisa Bouwer Hansen, Comment, Stemming the DNA Tide: A Case
for Quality Control Guidelines, 16 HAMLINE L. REV. 211, 213-214 (1992).
42. In 1986, police asked Dr. Jeffreys
to verify a suspect's confession that he was responsible for two rape-murders in
the English Midlands. Tests proved that the suspect had not committed the
crimes. Police then began obtaining blood samples from several thousand male
inhabitants in the area to identify a new suspect, Colin Pitchfork. In a 1987
case in England, Robert Melias became the first person convicted of a crime
(rape) on the basis of DNA evidence.
R.R. BELAIR, FORENSIC DNA ANALYSIS: ISSUES (U.S. Dep't of Justice, N.C.J. 128567,
1991). In one of the first uses of DNA in a criminal case in the United States, in
November 1987, the State of Florida convicted Tommy Lee Andrews of rape after DNA
tests matched his DNA from a blood sample with semen traces found in a rape victim.
Andrews v. State, 533 So. 2d 841 (Fla. Dist. Ct. App. 1988).
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shocked the small, semi-rural community of Fontana Village located a
few miles outside of the City of Baltimore.4 3 It was the day that police
found the body of nine-year-old Dawn Hamilton in a wooded area near a
She had been brutally raped and
spot known as Becky's Pond."
45 In another world, just a few miles away from where Dawn
murdered.
Hamilton's body lay, a twenty-three-year-old honorably discharged
Marine was struggling to make a life for himself while trying to mend a
1te~
breaking marriage. 46 It was also the day that Kirk Noble Bloodsworth's
life began its fall into an unimaginable nightmare.
By all accounts, Kirk Bloodsworth was a hard working individual.47
He never had any trouble with the law. 48 He grew up as a member of a
proud family of watermen from the Eastern Shore who had been in the
fishing industry for nearly 150 years. 49 Bloodsworth's fishing, family,
and faith were staples in his life.5 °
A few weeks earlier, Wanda Bloodsworth had left their marital
home in Cambridge, Maryland, and returned to the town of Essex to live
with her sister. 51 On July 3, Bloodsworth, determined to rejoin his wife,
hitchhiked his way to this small Baltimore County town. 52 He moved
into his sister-in-law's home with the hope of saving his distressed
marriage. 53 Over the next several weeks, Bloodsworth and his wife
fought often.54
On the morning of July 25, Chris Shipley, age ten, and his friend,
eight-year-old Jackie Poling, were fishing under the bright mid-morning
sun. 55 Jackie was especially proud of the snapping turtle that he caught
with his simple fishing string, 56 and offered to show his catch to a manlater described by the boys to police as being tall and skinny, with curly
blonde hair and a mustache, and wearing a muscle tee-shirt and shortswho was then walking by them.57 The stranger obliged the boy's
43. See sources cited supra note 34.
44. See sources cited supra note 34.
45. See sources cited supra note 34.
46. See sources cited supra note 34.
47. See sources cited supra note 34.
48. See sources cited supra note 34.
49. See sources cited supra note 34.
50. See sources cited supra note 34.
51. See sources cited supra note 34.
52. See sources cited supra note 34.
53. See sources cited supra note 34.
54. See sources cited supra note 34.
55. See DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.
56. id.
57. Id. In his own words, Kirk Bloodsworth has never been "skinny." See sources
cited supra note 34. Bloodsworth weighed more than 200 pounds ever since he was a
young teenager. See sources cited supra note 34. At the time, Bloodsworth's hair and
mustache were "fire-engine red." See sources cited supra note 34.
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request. 58 He approached the two youngsters, peering down at Jackie's
quarry with his back to the sun that was shining directly behind and
above him. 59 From a short distance, a young girl's voice called out the
boys' names. 60 Looking up, the three saw nine-year-old Dawn Hamilton
approaching them along the path that ran beside the pond. 61 Her aunt
had sent her to look for her cousin, Lisa. 2 The boys told Dawn that Lisa
had not been there and returned to their fishing. 63 Almost immediately,
the man stepped forward and offered to join Dawn in her search.64 Dawn
thanked -the man and they disappeared down the path and into the
woods.65 A woman in a nearby yard saw them passing and heard Dawn
calling out for Lisa.66 She also heard the man telling Dawn that he and
Lisa were playing hide and seek. 67 That was the last time that anyone
would hear Dawn's voice. 68
By mid-afternoon, nearly five hours after Dawn and the skinny man
with curly blonde hair and a mustache vanished down the wooded trail,
Dawn's semi-naked body was found facedown on the ground. 69 Her
skull had been crushed. 70 A porous rock was resting near her lifeless
body. 71 The physical evidence of her struggle was apparent, though the
crime scene itself did not seem to be particularly disturbed. 72 Her pants
and underwear were found hanging on a tree branch a slight distance
from her body.73 A herringbone patterned print appeared across her neck
causing investigators to speculate initially that the impression was made
by a tennis shoe. 74 A large but otherwise non-descript rock was found
next to the young girl's body. 75 She had been violated by a stick. 76 In
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.

See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.

69.

See DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.

70. Id.
71. Id.
72. Id.
73. Id.
74. Id. The actual nature of the agent that left an imprint on Dawn Hamilton's neck
was never established. Id.
75. Id. Although the investigators suspected that the rock was used by the killer to
cause Dawn Hamilton's fatal head injuries, forensic testing did not conclusively identify
the rock as an instrument used in her death. Id. No rock fragments were found in or
about her skull. Id.
76. Id. This report, though accurate, is inconsistent with many stories on the crime
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addition, a belt loop from a man's pair of pants, a red gum wrapper, and
a shoeprint were found.77
Not surprisingly, every local television, radio, and print medium
repeatedly led with the story of Dawn's rape and murder.78
Heartbreaking and horrifying pictures of Dawn ran on the front page of
the Baltimore Sun.7 9 The image of the smiling little girl appeared above
the fold next to a photograph of two men carrying the young girl away
from the crime scene in a closed body bag.80 The community's outrage
was palpable.8 Based upon a description of the man given by the two
young boys, a police artist was able to create a composite sketch of the
killer. s 2 A "hotline" was set up, and, by August 3, a total of 286
telephone calls were received. 3 One of those calls was from an
anonymous woman who said that the sketch looked like someone named
"Kirk" who worked at a local furniture store.8 4 In response to police
questioning, the storeowner expressed great surprise.85 She told the
officers that she had never had a better worker than Bloodsworth.8 6 Store
records established that, on the evening before the murder, Bloodsworth
had worked a twelve-hour shift until 10:30 p.m and that July 25 was his
scheduled day off.87 The storeowner also told police that Bloodsworth

had left work one day in early August, never to return, complaining that
he was not feeling well. 8
Meanwhile, at or about the same time, Bloodsworth had moved out
of his sister-in-law's home and was staying at the Pilot Motel on
Maryland State Route 40. 89 He called his mother-in-law to explain that
he had had enough with Wanda's behavior and was returning to
Cambridge, Maryland. 90 Back in Cambridge, Bloodsworth discussed his
failed marriage with friends, telling them that he felt that he had done a
scene evidence that suggest that the stick was found near her body. See sources cited
supra note 34.
77. DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.
78. See sources cited supra note 34.
79. See sources cited supra note 34.
80. See sources cited supra note 34.
81. See sources cited supra note 34.
82. See sources cited supra note 34.
83. See DWYER, NEUFELD & SCHECK, supra note 17, at 261-67. According to
Bloodsworth, neither he nor his attorneys heard the taped message from the anonymous
tipster. Id. He reported that he was told by the police that all of the hotline tapes had
been mistakenly erased. Id.
84. See sources cited supra note 34.
85. See sources cited supra note 34.
86. See sources cited supra note 34.
87. See sources cited supra note 34.
88. See sources cited supranote 34.
89. See sources cited supra note 34.
90. See sources cited supra note 34.
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terrible thing by leaving his wife without paying off their bills.9 ' That
92
day, Wanda inexplicably filed a missing person report.
On August 8, with the investigation continuing at a breakneck pace,
police went to Cambridge to locate and question Bloodsworth.93 Prior to
interviewing Bloodsworth, the investigation team consulted with the
Federal Bureau of Investigation (FBI) Behavioral Science Unit, hoping
95
94
to create a profile of the killer. The profilers suggested a simple test.
The team investigating the murder was told to clear the interrogation
room of everything but a few artifacts looking like several critical pieces
of evidence found at the murder scene. 96 The items were to be placed on
for the simple purpose of gauging
the table in front of Bloodsworth
97
Bloodsworth's reaction.
Detectives Robert Capel and William Ramsey prepared for
Bloodsworth's interrogation." A pair of panties and shorts, similar to
those worn by Dawn Hamilton, was momentarily placed on a table in
Bloodsworth's line of sight, as well as a non-descript rock with a "red"
mark on its side. 99 Bloodsworth had no reaction to the materials placed
in front of him other than to recall later, for friends, what he had seen in
the interrogation room.' 00
Bloodsworth cooperated with the police on the condition that they
would not force him to go back to Wanda.' 0 Bloodsworth told the
investigators that he could not be certain of where he had been on July 25
because that was his day off.10 2 He did, however, adamantly tell the

See sources cited supra note 34.
See sources cited supra note 34.
93. See sources cited supra note 34.
94. See DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.
95. Id.
96. Id.
97. Id.
98. See sources cited supra note 34.
99. See sources cited supra note 34.
100. See sources cited supra note 34. Pursuant to the profilers' direction, the items
placed in the room were quickly removed from Bloodsworth's view. See sources cited
supra note 34. The intended effect of the items placed in the room never materialized.
See sources cited supra note 34. Bloodsworth did not react to the items placed in his
plain view, although at trial Detective Capel testified that there was no "immediate
reaction, but it was a long-term reaction. He remembered everything we put on the
table." See sources cited supra note 34. In fact, there is nothing in the record that
suggests that Bloodsworth had any prior knowledge of the crime scene or recollection of
the child's clothing or the rock other than repeating to others what he had seen placed
before him during his interrogation.
101. See sources cited supra note 34. Bloodsworth stated to investigators and at trial
that his disappearance from his job and his life in Essex was due to his wife's repeated
indiscretions and his inability to cope any longer with his failed marriage. He did not
want to face her. See sources cited supra note 34.
102. See sources cited supra note 34.
91.

92.
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detectives that he had never been to Fontana Village and that he had had
nothing to do with the murder of Dawn Hamilton. 13 Police took several
Polaroid pictures of Bloodsworth and sent him on his way.104
The next day, back in Baltimore County, the mothers of the two
young eyewitnesses brought their sons to the police station to look at 0a6
photospread.10 5 A series of Polaroids were shown to Chris and Jackie.1
Jackie could not identify anyone, and Chris thought that Bloodsworth
07
looked like the man, but that his hair color was wrong-it was too red.1
The investigators felt that they had enough to secure a warrant for
Bloodsworth's arrest.' 0 8 On August 9, Bloodsworth was arrested at his
cousin's home in Cambridge for the rape and murder of Dawn
Hamilton. 0 9 Bloodsworth was furious." 0
As he prepared to leave the police station for processing following
his arrest and interrogation, Bloodsworth was scornful of the officer who
suggested that he might want to shield his face from the news cameras."'
Bloodsworth would later acknowledge that not covering his face was a
terrible decision."l 2 He walked defiantly through a gauntlet of news
cameras and reporters, refusing to hide his face from anyone because he
knew that he had done nothing wrong." 13 Meanwhile, police informed
several of their witnesses that an arrest had been made. 14 The witnesses
were told not to watch television because a line-up was imminent and it
would be better if they did not see the accused until
they were at the
16
precinct station. "' The witnesses watched the news.'
On August 13, Jackie and Chris were again brought to the police
station by their mothers, this time to participate in a line-up
identification." 7 Both boys appeared to be extremely nervous." 8 Six
individuals were placed in the line-up. Bloodsworth was number six."19
2
Jackie identified number three, a police officer, as the perpetrator.1 0
103.
104.

See sources cited sutranote 34.
See sources cited supra note 34.

105.

See sources cited supra note 34.

106.

See sources cited supra note 34.

107.
108.
109.

See sources cited supra note 34.
See sources cited supra note 34.
See sources cited supra note 34.

110.

See sources cited supra note 34.

111.
112.

See sources cited supra note 34.
See sources cited supra note 34.

113.

See sources cited supra note 34.
See DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.
Id.
Id.
Id.
Id.
Id.
Id.

114.
115.
116.
117.
118.
119.
120.
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Chris shook his head (indicating "no") when he was asked if he could
Detective Capel testified at trial that, once outside of
identify anyone.
the line-up room, Chris regained his composure.122 "He said he knew all
the time that it was Number 6, but he did not want the man to hear his
voice because the man could tell it was him because it was a little kid's
voice."' 123 Nearly four weeks later, Jackie returned to the station with his
mother, who explained that her son was too afraid to name the real
killer. 124 She indicated that he said "Number 6" was the real killer. 125 At
trial, Jackie did not identify Bloodsworth as the man he saw on July
25.126 Chris made a positive, in-court identification, as did the woman
who was the last to see Dawn and the man with curly blonde hair
walking down the wooded path. 27 Eyewitness testimony was elicited
from five individuals claiming to have seen Bloodsworth with the girl on
claimed to have seen Bloodsworth alone as
July 25.128 One individual
129
early as 6:00 a.m.

Bloodsworth's trial evidence was largely the same evidence,
although less developed, that the police used to establish probable cause
Tests were conducted on the girl's
for Bloodsworth's arrest. 3 '
121.
122.

Id.
Id.

123. Id.
124. Id.
125. Id.
126. See sources cited supra note 34. Jackie also failed to identify Bloodsworth as
the perpetrator in Bloodsworth's second trial. See sources cited supra note 34.
127. See DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.
128. Id.
129. See sources cited supra note 34.
130. The following summary represents the prosecutor's principal evidence at trial
and Bloodsworth's reaction to that evidence (in parentheses) to this day: (1) An
anonymous hotline caller told police that a guy named Kirk, who worked at a local
furniture store, looked like the police composite. Another anonymous caller said that she
saw Bloodsworth with the girl earlier in the day. See sources cited supra note 34.
(Neither Bloodsworth nor his attorney ever heard the taped messages taken by the
hotline. The police stated that the tapes were mistakenly erased. See sources cited supra
note 34.) (2) A witness identified Bloodsworth from a police sketch compiled by five
witnesses. The five witnesses testified that they had seen Bloodsworth in at the area,
both alone and with the little girl. One of the witnesses, James Keller, said that, while
leaving for work at 6:00 a.m. on July 25, he saw Bloodsworth in the area. See sources
cited supra note 34. (In the same building where Keller lived, Faye McCullouch, a
defense witness, gave conflicting testimony of the man whom she saw at or about the
same time that morning, opining that it was not Bloodsworth whom she saw, but another
individual. The defense offered other alibi witnesses who gave contrary testimony to the
State's evidence of Bloodsworth's whereabouts that day. In one case, an alibi witness
testified that Bloodsworth did not leave his home until after 1:00 p.m. on July 25. See
sources cited supra note 34.) (3) Bloodsworth told acquaintances he had done something
"terrible" that would affect his marriage. See sources cited supra note 34. (Bloodsworth
testified that the "terrible thing" he did was that he forgot to take his wife to the taco
salad bar for dinner and that he left her without paying off their marital debts. See
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underwear, but the testing methods at the time were inadequate for the
purpose of detecting and identifying biological material belonging to the
assailant.' 31
With no physical evidence linking Bloodsworth to the crime, and
despite the availability and testimony of numerous alibi witnesses, the
32
jury returned a verdict within two hours after their deliberations began.
Bloodsworth was convicted on March 8, 1985, of sexual assault, rape,
and first-degree premeditated murder.' 33 Baltimore County Judge J.
William Hinkel sentenced Bloodsworth to death. 34 His fate was sealed,
apparently,35because he looked like someone who might have committed
the crime.

Nearly two years later, Bloodsworth won a second trial when his
defense counsel discovered that the government had withheld the
potentially exculpatory evidence of another potential suspect.'31 6 Richard
Gray was listening to police communications on his scanner on the day
that Dawn Hamilton was killed and purportedly went into the woods to
search for her in response to what he had heard on his scanner. 37 He
found her panties and shorts hanging in a tree. 38 Police records
indicated that Gray was sitting in his parked car approximately 180 feet
from Dawn Hamilton's body when he responded to the transmitted
information. 139 Police also discovered a pair of a young girl's panties in
Gray's car. 140 Gray said that he had found the undergarment in the same
woods two days earlier and had decided to keep it for his daughter who
sources cited supra note 34.) (4) In his first police interrogation, Bloodsworth mentioned

a "bloody rock," even though no weapons were known of at the time. See sources cited
supra note 34. (Bloodsworth's statements to his friends about evidence "at the scene"
was based upon his recollection of the materials placed before him at his first custodial
interrogation. See sources cited supra note 34.) (5) Testimony was offered that a shoe
impression found near the victim's body was made by a pair of shoes found in a
Cambridge home where Bloodsworth was staying. See sources cited supra note 34. (The
shoeprint matched the sole of a pair of shoes that were in the house where Bloodsworth
stayed for one evening when he returned to Cambridge. The shoes were owned by an
individual living there who wore a size eight shoe. Bloodsworth's shoe size is an eleven.
No casting of the footprint was taken from the crime scene. See sources cited supra note
34.)
131. See DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.
132. Id.
133. Id.
134. Id.
135. There are numerous stories in the Baltimore Sun concerning Bloodsworth's
investigation, trial, and post-trial experiences. See sources cited supra note 34. For a
particularly informative passage, see Small, supra note 34.
136. See Bloodsworth v. State, 512 A.2d 1056 (Md. 1986).
137. See sources cited supra note 34.
138. See sources cited supra note 34.
139. See sources cited supra note 34.
140. See sources cited supra note 34.
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would use the panties on one of her dolls.' 4' Police records also noted
that Gray had what appeared to be a red mark, perhaps a bloodstain, on
143
his shirt. 142 The stain was never tested.
On the day before the jury was to begin its deliberations on
Bloodsworth's second trial, his lawyer, yet again, discovered that
potentially exculpatory material was withheld from his client.144 On the
day that Dawn Hamilton was killed, police records indicated that a man
by the name of David Rehill voluntarily checked into a local psychiatric
hospital for an evaluation. 45 His appearance was disheveled and he had
scratch marks across his face. 14 6 He was sweating profusely while he
told the treating physician that he had had some trouble with a little girl
that day. 147 Bloodsworth's attorney called Rehill to the stand, but Rehill
asserted his right against self-incrimination.1 4 Rather than seeking a
continuance to conduct a thorough investigation of this late-found
evidence, Bloodsworth's attorney made the fatal decision to let the case
proceed to the jury. 149 This time, Bloodsworth was sentenced to two life
terms to run consecutively without the possibility of parole. 50
Having already served in excess of two years on death row,
Bloodsworth was now relegated, but not resigned, to spending the rest of
his life in jail for a crime that he did not commit. 15 1 He fought off
numerous attempted rapes and beatings. 5 2 He wrote more than 3000
letters to everyone and anyone who would listen to his claim of
innocence.153
Bloodsworth had nothing but time on his hands, and he used his
time wisely. 54 An avid reader, Bloodsworth received a book written by
the son of a Pittsburgh police officer in the mail.5 5 Joseph Wambaugh's
The Blooding was the true crime story of the first use of DNA evidence
57
in a criminal investigation.1 56 The story resonated with Bloodsworth.
141.
142.

See sources cited supra note 34.
See sources cited supra note 34.

143.
144.

See
See
See
See

145.

146.

sources
sources
sources
sources

cited supra note
cited supranote
cited supra note
cited supra note

34.
34.
34.
34.

147.

See sources cited supra note 34.

148.

See DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.

149.

Id.

150.
151.

Id.
See sources cited supra note 34.

152. See sources cited supra note 34.
153. See sources cited supra note 34.
154. See sources cited supra note 34.
155. See sources cited supra note 34. To this day, Bloodsworth does not know who
sent this "life-saving" book to him. See sources cited supra note 34.
156. WAMBAUGH, supra note 33, at 138-40, 230-40. In his author's note, Joseph
Wambaugh observed "this was the first murder case resolved by genetic fingerprinting."
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The Evidence Is In

The Blooding is the story of the Narborough Village murders of
1983 and 1986.5' Fifteen-year-old Lynda Mann had been savagely
raped and strangled. 159 Her body was found along a shady footpath near
the English village of Narborough.160 Although a massive 150-person
dragnet was launched, the case remained unsolved.16' Three years later,
the killer struck again, raping and strangling teenager Dawn Ashforth,
virtually on the same path where Lynda Mann was so brutally
murdered. 162 As the story unfolded, Bloodsworth learned that it took
four years, a scientific breakthrough, and the blooding' 63 of more than
four thousand men before the real killer, Colin Pitchfork, was
apprehended." 64 For the first time in history, a police force took blood
samples from every male in the vicinity and 65later compared the samples
to evidence recovered from the crime scene.
The story played over and over in Bloodsworth's mind, as did
166
Wambaugh's brief but fascinating portrayal of Dr. Jeffreys's work.
Armed with his newly found information and a new lawyer, Bloodsworth
was able to persuade the prosecution for permission to conduct DNA
testing of the victim's shorts and underwear.' 67 Fortunately, and
somewhat remarkably, the physical evidence from Bloodsworth's trial
was kept in the trial judge's chambers closet. 168
With the emergence of new forensic identification methods
unavailable to Bloodsworth at the time of his first trial, Bloodsworth's
lawyer, Robert E. Morin169 moved to have the evidence released for more
Id. at i.
157.
158.
159.
160.

See sources cited supra note 34.
See WAMBAUGH, supra note 33, at 1-15, 138-40, 230-40.
Id.
Id.

161.

Id.

162.

Id.

163. "Blooding" was the term used in the story for the voluntary taking of blood from
4000 individuals with the hope of finding a DNA match with the biological materials
taken from the victims' bodies. Id. at 138-40.
164. Id. at 238.
165. Id. at 238-40. In addition to describing the ongoing investigation of the
appalling crimes, there is another relevant thread that runs through the book in terms of
the causes underlying wrongful convictions. This is the story of another local youth who
falsely confessed to committing both murders. Id. at 127-33. His innocence was later
established beyond doubt. Id.
166.

167.
168.
169.

Id. at 1-15, 138-40, 230-40.
DWYER, NEUFELD& SCHECK, supra note 17, at 261-67.

See sources cited supra note 34.
Robert E. Morin is now a federal judge for the District Court of the District of

Columbia. See, e.g., Susan Levine, Md. Man's ExonerationDidn't End Nightmare;First
Death Row Inmate Clearedby DNA Pours Emotions into Activism, WASH. POST, Feb. 24,
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sophisticated testing. 170 The prosecution consented to the motion. 71 In
April 1992, the victim's panties and shorts, a stick found inside Dawn's
body, reference blood samples taken from the victim and Bloodsworth,
and an autopsy slide were sent to Dr. Edward Blake of Forensic72 Science
Associates (FSA) for polymerase chain reaction (PCR) testing.
The FSA conducted its tests and issued a report on May 17, 1993.
The report revealed that the biological sample (semen) on the autopsy
slide was insufficient for testing. 173 It also stated that a small semen stain
had been found on the panties 17 4-and that the majority of DNA
associated with the epithelial fraction 175 had the same genotype as the
semen due to the low level of epithelial cells present in the stain. 76 The
final report did not surprise Bloodsworth. 177 FSA concluded that
Bloodsworth's DNA did not match any of the evidence received for
testing.178 Consistent with their protocols, FSA secured a fresh reference
sample of Bloodsworth's blood for retesting and, on June 3, FSA
reaffirmed its previous findings. 79
Bloodsworth could not be
responsible for the stain on Dawn Hamilton's underwear. 80 On June 25,
the FBI independently validated FSA's conclusion.' 81 Bloodsworth did
not murder Dawn Hamilton.
Based upon the FSA and FBI assays, prosecutors relented and
joined Bloodsworth in his pardon petition. 82 On June 28, 1993, a
Baltimore County circuit judge ordered Bloodsworth's release from
prison. 8 3 Bloodsworth received a pardon from the Governor of
Maryland six months later. 184 Bloodsworth had served
almost nine years
85
of his sentence, including two years on death row.'
2003, at B2.
170.
171.

172.
note 17,
173.
174.
175.
exposed

See sources cited supra note 34.
See sources cited supra note 34.

See sources cited supra note 34; see also DWYER, NEU[FELD & SCHECK, supra
at 261-67.
DWYER, NEUFELD & SCHECK, supra note 17, at 261-67.
Id.
Epithelial describes the healing tissue that forms a thin protective layer on
bodily surfaces and forms the lining of internal cavities, ducts, and organs.
TABOR'S CYCLOPEDIC MEDICAL DICTIONARY 2000 (Clayton L. Thomas et al. eds., 1993).
176. DWYER, NEUFELD & SCHECK, supra note 17, at 261-67
177. Id.
178. Id.
179. Id.
180. Id.
181. Id.
182. See sources cited supra note 34.
183. See sources cited supra note 34.
184. See sources cited supra note 34.
185. See sources cited supra note 34. Bloodsworth remarried to Brenda Ewell and is
busy trying to rebuild his life. See sources cited supra note 34. In this respect, oddly
enough, he is one of the lucky ones as so many of the 127 wrongfully convicted
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For nearly eighteen years, not a day went by that Bloodsworth did
not wonder how two different juries could put an innocent man in
prison.186 He struggled-and continues to do so-with the pain of
watching his father grow old without the life savings spent for his son's
lawyers and other defense costs. 187 Worst of all, he misses the chance to
talk with his mother, who died five months before he walked out of

prison a free and innocent man.188
VI.

Have You Reached Your Verdict?
DNA is... God's signature and God's signature is never a forgery
and his checks don't bounce.

Eddie Joe Lloyd, false confession case'8 9
In the 1996 National Institute of Justice (NIJ) monograph,
Convicted by Juries, Exoneratedby Science: Case Studies in the Use of
DNA Evidence To Establish Innocence After Trial,190 the United States
Department of Justice examined the Bloodsworth case along with
twenty-seven other cases in which individuals, convicted after jury trials
and sentenced to long prison terms, successfully challenged their
convictions using DNA tests on biological evidence.' 9' The report
individuals have found re-entry into society to be an unhappy and endless struggle. See
sources cited supra note 34. Bloodsworth is active with several national organizations
doing work on behalf of wrongfully convicted individuals. See sources cited supra note
34. He currently serves as a consultant to the Duquesne University School of Law
Innocence Project. See sources cited supra note 34. Bloodsworth is writing a book about
his continuing ordeal. See sources cited supra note 34.
186. See sources cited supra note 34.
187. See sources cited supra note 34.
188. See sources cited supra note 34.
189. The Montel Williams Show: Falsely Accused: Rebuilding Your Life (Paramount
Pictures Oct. 7, 2002). Eddie Joe Lloyd was convicted in a Michigan court for firstdegree felony murder in 1985. Id. Lloyd was sentenced to life without parole. See
Innocence Project, Case Files, supra note 11. He was exonerated in 2002. Id.
190. CONNORS ET AL., supra note 10, at 35-36.
191.
The study from the National Institute of Justice described the similarities in these
cases:
The 28 cases in this study were tried in 14 States and the District of
Columbia. The States are Illinois (5 cases), New York (4 cases), Virginia (3
cases), West Virginia (3 cases), Pennsylvania (2 cases), California (2 cases),
Maryland, North Carolina, Connecticut, Kansas, Ohio, Indiana, New Jersey,
and Texas. Many cases share a number of descriptive characteristics, as noted
below.
Most cases involved convictions that occurred in the 1980s, primarily mid
to late 1980s, a period when forensic DNA technology was not readily
accessible. The earliest case involved a conviction in 1979, the most recent in
1991.
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provided an extraordinary set of data collected by the FBI since it began
forensic DNA testing in 1988.192 In 1996, NIJ supplemented this data by
conducting a nationwide telephone survey of forty public and private
DNA laboratories that performed DNA tests. 193 The survey sought
answers to two critical questions. First, from the time that the
laboratories began DNA testing, how many cases had they handled?
Second, of that number, what percentage yielded results that excluded
94
defendants as sources of the DNA evidence or were inconclusive?1
95
Of the laboratories surveyed, nineteen yielded sufficient data.
The nineteen included thirteen at the state and local levels, four in the
private sector, one military laboratory, and the FBI's laboratory. 9 6 For
the most part, DNA testing at the various laboratories had begun only a
few years prior to the 1995-1996 survey. 197 Twelve began testing
between 1990 and 1992.198 Three of the four private laboratories began

The 28 cases shared several common themes in the evidence presented
during and after trial.
All cases, except for homicides, involved victim identification both prior to
and at trial. Many cases also had additional eyewitness identification, either
placing the defendant with the victim or near the crime scene (e.g., in
Bloodsworth, five witnesses testified that they had seen the defendant with the
nine-year-old victim on the day of the murder)....
Many defendants presented an alibi defense, frequently corroborated by
family or friends. For example, Edward Honaker's alibi was corroborated by
his brother, sister-in-law, mother's housemate, and trailer park owner. The
alibis apparently were not of sufficient weight to the juries to counter the
strength of the eyewitness testimony.
Id. at 34-36. These twenty-eight individuals served an average of seven years in prison.
Id. at 34-76.
192. Following Dr. Jeffreys's development of multi-loci RFLP probes in 1985, DNA
testing became a public business in 1986 with the creation of Cellmark and Lifecodes.
BUTLER, supra note 36, at 9. In 1988, the FBI began testing biological evidence for state
and local jurisdictions with single-locus RFLP probes. Id. In 1990, the population
statistics data set used with RFLP methods was called into question. Id. PCR testing
methods emerged. Id. In 1992, the FBI started conducting its casework methods through
PCR testing. Id. The FBI began mtDNA testing in 1996, the same year that multiplex
STR kits became available. Id. In 1998, the FBI launched the Combined DNA Index
System (CODIS). Id. In 1999, as multiplex STR (short tandem repeat) kits became
validated for use in labs nationwide, the FBI converted its testing methods. Id. In 2000,
the FBI and many private and public labs stopped running RFLP analyses and converted
to multiplex STR's. Id. This history, in part, reflects the vital role of the National
Institute of Justice and the FBI in advancing the use of DNA identification technology
and its acceptance in the legal community.
193. CONNORS ET AL., supra note 10, at 34-76.
194. Id.
195. Id.
196. Id.
197. Id.
198. Id. Testing methods also varied: seven of the laboratories reported using RFLP
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in 1986 or 1987, while the FBI started DNA testing in 1988.'99
The nineteen laboratories reported that, since they had begun
testing, they had received evidence in 21,621 cases for DNA analysis,
with the FBI accounting for 10,060 cases. 200 Three of the four private
laboratories averaged 2400 each; the state and local laboratories
201
averaged 331 each.
In about twenty-three percent of the 21,621 cases, DNA test results
excluded suspects, according to the respondents.20 2 Approximately
sixteen percent of the cases yielded inconclusive results, often because
the'test samples had deteriorated or were too small. 20 3 Inconclusive
results aside, test results in the balance of the cases did not exclude the
suspect.2 °4
In the 10,060 cases tested during this period by the FBI, DNA
examination results indicated that about twenty percent tested
inconclusive and twenty percent resulted in exclusions; the other
about thirteen percent
eighteen laboratories (11,561 cases) reported that
20 5
inconclusive and twenty-six percent exclusions.
Private lab and FBI pre-trial exclusion statistics have remained
constant since the FBI began pre-trial DNA testing in 1988.206 Plainly
speaking, these results suggest that, in cases in which biological material
is recovered from the victim or from the crime scene and is subjected to
testing-after there is an arrest, after there is an indictment or criminal
information charged, and after there is a finding of probable cause that
the suspect committed a rape or a murder-the primary suspect is
excluded in approximately twenty-six percent of these cases. Of course,
it does not necessarily follow that twenty-six percent of the people in
prison are innocent, but the lingering question is apparent. In this class
of exclusions, what would have happened if these individuals had gone
to trial? What would have been the false conviction rate for these
individuals? 20 7 Hypothetically speaking, if we assume an error rate of
one-quarter of one percent just for this category of crimes, is there any
doubt that there are thousands of factually innocent Americans who

testing; four used PCR testing; and eight utilized both types of tests. Id.

199. Id.
200. Id.
201. Id.
202. Id.
203. Id.
204. Id.

205. Id.
206. Id.
207. Id. The figure of twenty-six percent is fairly characterized as a conservative
number. Id. For statistical purposes, the exclusion of multiple suspects in a single case is
counted by the FBI as a single exclusion. Id.
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could prove their innocence with DNA? With nearly two million
20 8
individuals in jail for serious felonies, is this an extravagant claim?
VII. We Are Not Sure, Your Honor
[Since] Galileo... [the man oft reason... must approach nature...
in the characterof... an appointedjudge who compels the witnesses
to answer questions which he has himselfformulated.
20 9

Immanuel Kant, Critique of Pure Reason

Forensic sciences generally, and DNA in particular, are not
panaceas for all that ails the criminal justice system. On the contrary,
there are a host of forensic assays in dispute, such as microscopic hair
and fiber comparisons, fingerprinting, psychological profiles, bullet lead
comparisons, bitemark comparisons, glass comparisons, questioned
documents, arson, and explosives, to mention only a few. That said, the
2 10
matching probabilities of DNA have been conclusively established.
Unlike other forensic identification methods, DNA has proved, beyond
reproach, the remarkable degree of fallibility that exists in the basic factfinding processes on which we rely in criminal cases.2 '
We are in a race against time and, perhaps, political indifference, to
find these wrongfully convicted Americans.
Armed with an
unimpeachable truth, we respond in confusion. Law students are
reminded of the value of the rule of law while philosophy students are
told that disinterested and objective truths are not to be trusted.2 12 Death
penalty advocates call for moratoriums. 21 3 A few governors listen, but

208. PAIGE M. HARRISON & JENNIFER C. KARBERG, PRISON AND JAIL INMATES AT
MIDYEAR 2002, at I (U.S. Dep't of Justice, N.C.J. 198877, 2003) ("At midyear 2002 the

Nation's prisons and jails incarcerated 2,019,234 persons.... Since midyear 2001 the
total
incarcerated
population
has
increased
2.8%."),
available at
http://www.ojp.gov/bjs/pub/pdf/pjim02.pdf.
Approximately 600,000 prisoners are
serving time for serious felonies. Id. at 1-6.
209. IMMANUEL KANT, CRITIQUE OF PURE REASON 20 (Norman K. Smith trans., St.
Martin's Press 1964) (1787).
210. See sources cited supra notes 35-36.
211. United States v. Quinones, 196 F. Supp. 2d 416,420 (S.D.N.Y. 2002), rev 'd,313
F.3d 49 (2d Cir. 2002).
212.

See generally RICHARD RORTY, OBJECTIVITY, RELATIVISM, AND TRUTH (1991).

For an interesting commentary on RORTY, supra, see RICHARD A. POSNER, OVERCOMING
LAW 444-63 (1995).
213. A court-appointed, independent panel completed a two-year study on race and
gender bias and prejudice in the Pennsylvania courts. Sally Kalson, Moratorium on
Death Penalty Urged; Stud)' Commission Finds Widespread Gender, Racial Bias in
Pennsylvania Judicial System, PITTSBURGH POST-GAZETTE, Mar. 5, 2003, at Al.

on its findings, the panel, inter alia, recommended a death penalty moratorium. Id.

Based
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most will not return the advocates' calls.214 While one California
prosecutor voluntarily begins an arduous review of a generation of cases
in which DNA evidence may reveal the convictions of factually innocent
individuals, 21 5 across the country another prosecutor refuses to release a
man convicted by his office because he believes that the DNA testing
results of five independent laboratories are flawed.216 Perhaps worst of
all, months before he is welcomed by the warm applause of a group of
214. One day after the panel recommendation was issued, supra note 213, Governor
Edward G. Rendell rejected the panel's position. Sally Kalson, Rendell Rejects Death
Penalty Ban, PITTSBURGH POST-GAZETrE, Mar. 6, 2003, at B3
215. In the summer of 2000, the Office of the District Attorney for the County of San
Diego, in a project headed by Deputy District Attorney George W. ("Woody") Clarke,
became one of the first to review voluntarily past cases involving biological materials in
order to determine if DNA evidence could provide exonerating information. Alex Roth,
San Diego DA To Use DNA Tests To Recheck Convictions; Bold PlanAims To See None
Are Wrongfully Imprisoned, SAN DIEGO UNION-TRIB., June 4, 2000.

A number of

prosecutors nationwide have voluntarily taken his lead. See, e.g., Stuart Pfeifer, O.C.
Pioneering a D.A. -Defender Project on DNA Law: As 'Innocence Projects' To Root Out
Wrongful Convictions Spring Up Nationwide, This One Pairs Traditional Adversaries,
L.A. TIMES, July 28, 2000, at Al.

216. Bruce Godschalk served fifteen years of his twenty-two years of his sentence
before DNA evidence exonerated him. Innocence Project, Case Files, supra note 11.
District Attorney Bruce Castor, Jr., of Montgomery County, Pennsylvania, rejected the
results of the DNA tests, choosing instead to believe his detectives and his tape-recorded
confession. Id. Godschalk was released after five independent testing laboratories
reached conclusive and consistent results. See Commonwealth v. Godschalk, 679 A.2d
1295 (Pa. Super. Ct. 1996) (denying Godschalk's petition for DNA testing and citing
overwhelming evidence and defendant's confession).
In Commonwealth v. Reese, 663 A.2d 206 (Pa. Super. Ct. 1995), the court
established a qualified right to post-conviction DNA testing of previously untested
biological material. Id. at 210. Pennsylvania now has a post-conviction DNA testing
statute. See 42 PA. CONS. STAT. § 9543.1 (2001). The provision was signed into law on
July 10, 2002. Act of July 10, 2002, P.L. 745, 2002 Pa. Laws 109 (codified at 42 PA.
The statute applies to individuals "serving a term of
CONS. STAT. § 9543.1).
imprisonment or awaiting execution" except individuals convicted after January 1995
who did not request DNA testing at trial. 42 PA. CONS. STAT. § 9543.1 (a). The petitioner
must make a prima facie case showing that the identity was at issue. See id.
§ 9543. I(c)(3). The Commonwealth and applicant must mutually select the laboratory to
do the test, or, if they are unable to agree, the court will choose the lab. See id.
§ 9543.1(e)(1). An applicant can file for post-conviction relief within sixty days from
when the DNA test results were obtained. See id. § 9543.1(f)(1). The applicant must
assert "actual innocence of the offense" in order to meet the standard for post-conviction
DNA tests. See id. § 9543. 1(c)(3)(ii)(A). In a capital case, the motion must "assert the
applicant's actual innocence of the charged or uncharged conduct constituting an
aggravating circumstance ... if the applicant's exoneration of the conduct would result in
vacating a sentence of death," or must assert that the outcome of the DNA testing would
establish a "mitigating circumstance." See id. § 9543.1 (c)(3)(ii)(B)-(C). Unless indigent,
the applicant must pay for the test. See id. § 9543.l(e)(2). A preservation of evidence
requirement becomes effective upon the receipt of a motion or a notice of a motion
requesting DNA testing. See id. § 9543.1(b)(2). There are no provisions to overcome
any procedural bars or provisions that address compensation. See also Innocence Project,
Browse Legislation, supra note 18.
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admiring law students, an innocent Kirk Bloodsworth is yelled at by a
Maryland "neighbor" who alights from his porch, points at Bloodsworth,
and repeatedly screams that a "child murderer" is in the neighborhood.21 7
In the face of the clarity that DNA provides to a fact-finder, it 2is9
2 18
"the basis of all our freedoms, 1
paradoxical that habeas corpus,
could not save the life of a man who discovered new and powerful
evidence of his factual innocence simply because his lawyer missed a
filing deadline by three days.22 ° Justice may be a process and not a
result, 22 1 but what process allows our jurisprudence to stand on the

premise that, while it may be unconstitutional to execute a factually
innocent individual, it may also be constitutional for a factually innocent
individual to be in jail? 222 Perhaps the best that can be said is that the
217. Hiassen, supra note 34. Bloodsworth had been circulating a petition for an
environmental group when this individual charged at Bloodsworth and yelled for all who
could hear that a child murderer was in the neighborhood. Id.
218. Prisoners in state custody have long had the ability to file habeas corpus petitions
alleging that their convictions or sentences were obtained or imposed in violation of
federal law. See generally Brown v. Allen, 344 U.S. 443 (1953). Under the "exhaustion
doctrine," state prisoners must usually present their federal claims to the relevant state
court before seeking relief in federal court. See generally Ex parte Royall, 117 U.S. 241
(1886).
219. Habeas Corpus: Hearing Before the Subcomm. on Civil and Constitutional
Rights of the House Comm. on the Judiciary, 103d Cong. 492-95 (1994) [hereinafter
Habeas Corpus Hearing] (statement of former United States Attorneys General Benjamin
Civiletti, Nicholas deB. Katzenbach, Edward H. Levi, and Elliot Richardson, on behalf of
the Emergency Committee to Save Habeas Corpus).
220. In a prepared joint statement presented at a congressional hearing on habeas
corpus reform, several former attorneys general referenced the case of Coleman v.
Thompson, 501 U.S. 722 (1991):
In the Coleman v. Thompson case in 1991, a death row inmate with strong
new evidence of actual innocence-evidence so powerful and disturbing that
Time magazine featured it as a cover story-was denied an opportunity to even
have his new evidence heard in federal court, because his lawyer had
unwittingly missed a filing deadline by three days. The Court ruled that the
mistake of the otherwise competent lawyer ...barred any habeas review of the
evidence. Mr. Coleman was executed.
Habeas Corpus Hearing,supra note 219, at 494.
221. "[W]hat we have to deal with is not the petitioners' innocence or guilt but solely
the question whether their constitutional rights have been preserved."
Moore v.
Dempsey, 261 U.S. 86, 87-88 (1923).
222. See Harvey v. Horan, 285 F.3d 298 (4th Cir. 2002), in which Judge Luttig
perceived post-conviction DNA tests as a protected, though diminished, liberty interest in
the context of federal habeas applications in order to establish a predicate for other
constitutional violations. Id. at 320 (Luttig, J., dissenting). See also Seth F. Kreimer &
David Rudovsky, Double Helix, Double Blind: Factual Innocence and Postconviction
DNA Testing, 151 U. PA. L. REv. 547, 590 n.184 (2002), for a thorough discussion of the
Supreme Court's view, as presented in Herrera v. Collins, 506 U.S. 390 (1993), on the
subject of actual innocence in the context of a habeas application.
Chief Justice Rehnquist's majority opinion assumed "for the sake of
argument" that a "truly persuasive" showing would have that effect; however, it
concluded that no such showing had been made. In this proposition, he was
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actual innocence standard for federal habeas relief is unresolved,
apparently because we have yet to believe that truth is the progress of
science. 223
VIII. Conclusion
I have long urged that the State or community assume the risks of
official wrongdoing and error instead of permitting the losses
resulting from such fault or mistake to be born by the injured
individual alone. Among the most shocking of such injuries are
erroneous criminal convictions of innocent people.

Edwin M. Borchard, Convicting the Innocent224

The flight of innocence reforms may have arrived on the wings of
DNA, but they have floated through the ages in the foregoing words
from Professor Borchard's 1932 classic study of sixty-five cases of
wrongful convictions.22 5 Interestingly, but not surprisingly, many of the
convictions that Professor Borchard reviewed rested on the same flawed
foundations revealed by post-conviction DNA testing. 226
joined by separate concurring opinions by Justice O'Connor, writing for herself
and Justice Kennedy, and by Justice White. The dissent by Justice Blackmun,
joined by Justices Stevens and Souter, would have held that a "truly persuasive
demonstration of 'actual innocence"' would make execution of the petitioner
unconstitutional, and remanded for investigation of petitioner's claim on that
standard. Only Justices Scalia and Thomas would have found no due process
concerns presented by newly discovered evidence of innocence.
Kreimer & Rudovsky, supra, at 590 n. 184.
223. Kreimer & Rudovsky, supra note 222, at 590 n.184. Kreimer and Rudovsky
offer an exceptionally insightful article on the status of post-conviction DNA testing, the
practices and policies of prosecutors, and the doctrinal bases for a constitutional right to
post-conviction DNA disclosure. See generally id.
224. EDWIN M. BORCHARD, CONVICTING THE INNOCENT: ERRORS OF CRIMINAL
JUSTICE, at vii-viii (1932).
225. See id.
226. Quoting Dean Wigmore on the subject of eyewitness identification, Borchard
wrote:
Dean Wigmore has suggested a more scientific method, based on the
psychology of recognition, for effecting identifications. He proposes the use of
talking film, by which body, motions, and voice of the subject shall be recorded
in numerous poses, the pictures then to be presented to viewers, in perhaps a
series of perhaps twenty-five similar films, selected from a classified stock of
one hundred types of men and women on file, the viewers to indicate
recognition by the pressure of an electric button. When it is realized how
unreliable the haphazard methods of identification have frequently proved to
be, it will be apparent that more scientific methods of identification must be
devised.
Id. at 367-68 (citing John H. Wigmore, Evidence-Corroboration by Witness'
Identificationof an Accused on Arrest, 25 ILL. L. REV. 550, 552 (1931)).
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The challenges that we face are clear, and the moment to meet them
has arrived.227 However, it is unsettling that, after more than seventy
227. First introduced in 2000, the Innocence Protection Act is a comprehensive
package of criminal justice reforms aimed at reducing the risk that innocent persons may
be executed. See Innocence Protection Act of 2000, S. 2690, 106th Cong. Most
urgently, the bill would: (1) "ensure that wrongfully convicted persons have an
opportunity to establish their innocence through DNA testing," (2) "ensur[e] competent
legal services in capital cases," (3) "compensat[e] the unjustly condemned," and (4)
provide the public with annual reports regarding the administration and effects of capital
punishment laws. Id. §§ 101, 201, 301-302, 404.
On February 4, 2003, Senators Patrick Leahy, Gordon Smith, and Susan Collins and
Congressmen Bill Delahunt and Ray LaHood made the following joint statement on the
widely acclaimed Innocence Protection Act (IPA):
Three years ago, we joined together to introduce the Innocence Protection
Act, a balanced, bipartisan package of sensible criminal justice reforms aimed
at reducing the risk that innocent persons may be executed-and ensuring that
inmates who have been wrongfully convicted have access to the evidence that
can establish their innocence.
The bill would achieve these goals in two principal ways: first, by ensuring
that eligible inmates are not denied access to DNA testing that can establish
their innocence; and second, by helping states improve the quality of legal
representation in capital cases so that fewer defendants are wrongfully
convicted in the first place.
This legislation gained enormous momentum during the last Congress, with
32 Senators and 250 Representatives-well over half the House-signed on in
support. Hearings were held in each House, and a version of the bill was
reported out of the Senate Judiciary Committee in July.
Many of the bill's cosponsors are supporters of the death penalty. Many
others oppose it. But all are united in the belief that a just society cannot
condone the execution or wrongful incarceration of the innocent.
Press Release, United States Senator Patrick Leahy, Joint Statement by Senators Patrick
Leahy, Gordon Smith and Susan Collins, and Congressmen Bill Delahunt and Ray
LaHood: The Innocence Protection Act (Feb. 4, 2003), available at
http://leahy.senate.gov/press/200302/020403b.html.
On March 11, 2003, the Bush administration announced a five-year, $1 billion
program to increase and improve the use of DNA in criminal justice. Dan Eggen, $1
Billion Proposedfor DNA Testing, WASH. POST, Mar. 12, 2003, at A3. The impact on
the IPA of the DNA budget and policy proposals remains unclear. The first allocation for
fiscal year 2004, which begins on October 1, 2003, requires congressional approval. Id.
The first year's expenditures include the following items: $92 million to reduce the
estimated 700,000 untested DNA samples in state and federal rape, homicide, and
kidnapping cases, and samples taken from convicted criminals; $90.4 million for federal,
state, and local crime lab improvements, in part, to process the DNA testing more quickly
and efficiently; $24.8 million for research and development and to create a National
Forensic Science Commission to conduct continuing studies on efficiency and use; $17.5
million for training and other assistance for police, prosecutors, defense attorneys, judges,
and other law enforcement officials who collect DNA; $5 million to cover postconviction DNA testing for inmates who contend that they were wrongly convicted; and
$2 million for education and training of law enforcement for use in missing persons
cases. Id. States receiving these funds will be required to develop plans that ensure
prompt and accurate testing methods and that discourage frivolous claims. Id. While
generally well received, the plan has been criticized by Professor Barry Scheck and
various innocence projects around the country as a step in the right direction but
providing far too little support for the wrongfully convicted. Richard Willing, Bush To
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years, Professor Borchard's work says something to us that we can be
sure was not his intention. His book, Convicting the Innocent, much like
history, teaches us that, in spite of the lessons of the past, and the
learning moments of the present, we are prone to fall back into the same
'
and
errors, preferring to live our lives as "the man in the street"228
unwilling to undertake the difficult and laborious task of reconciling
truth and freedom in our system of criminal justice. It is worth repeating
that, "[i]n a world without truth, freedom loses its foundation and man is
exposed to the violence of passion and to manipulation, both open and
hidden. 2 2 9 Every time truth is separated from freedom in our lives,
freedom has been voided of its very meaning. Inversely, the truth cannot
flourish outside a climate of freedom.
Truth and freedom indeed are intimately related values.
Just ask Kirk Bloodsworth.

Boost CriminalDNA Tests, USA TODAY, Mar. 11, 2003, at IA.
228. THOMAS D. LANGAN, THE MEANING OF HEIDEGGER: A CRITICAL STUDY OF AN
EXISTENTIALIST PHENOMENOLOGY 42 (1959).

229.

Centesimus Annus, supra note 4, para. 46.

